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Introduction:

1. This interpretation claim arises from the decision, reasons and policy of the
Environmental Management Authority (‘EMA’) not to allow any person(s) to
obtain a complete copy of an Environmental Impact Assessment (‘EIA’),
whether in hard copy or digitally. Further, restrictions were placed so that any
copying permitted was limited to 10% percent of the EIA, on the basis that the
ElAs are subject to third party copyright in Trinidad and Tobago.

2. The premise of the Interested Party, Fishermen and Friends of the Sea
Limited’s (‘FFOS’) claim is that the EMA has a statutory duty to gather
information about the environment and that duty also encompasses the ability
to make and share copies of environmental impact assessments and their
supporting studies and reports. In addition, that the good intentions of the
environmental activists presumably, on behalf of the public good, is or should
be sufficient to pre-empt or preclude any restrictions posed by copyright.

3. The essential issue, having regard to the law which arises here, is whether the
EMA can claim third party copyright as a justification for not providing whole
copies of an EIA, in light of its role, functions and obligations pursuant to
statute and policy.

4, In light of the conflict, this claim was brought seeking the court’s determination
on several questions which are identified at the very end of this judgment in
an effort not to unnecessarily repeat what are a series of rather lengthy
guestions but which, ultimately, revolve around the essential issue mentioned
above.

5. The court has read all of the relevant documents in relation to this claim
including the very comprehensive and helpful submissions and supplemental
submissions requested by the court on both sides. The court does not intend
to recite the countervailing arguments in detail. That is not meant to be a
reflection on the quality of either sides’ submissions or even the submissions
forwarded to the court by Dr. Justin Koo, mentioned hereinafter. Instead, the
court has tried to extract from those submissions only the most relevant
portions to assist the court in the determination of this claim. Again, no
disrespect is meant to either side in that regard.
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Background and Chronology of Events

6. The EMA is a statutorily appointed guardian of the environment in Trinidad
and Tobago with its general functions being the development and
implementation of policies and programmes for effective management and
wise use of the environment; promoting educational and public awareness
programmes on the environment; developing and establishing national
environmental standards and criteria; monitoring compliance with standards;
criteria and programmes as it relates to the environment and taking
appropriate action for the prevention and control of pollution and
conservation of the environment.

7. FFOS is a non-profit company who campaigns for the protection of the
environment and the promotion of sustainable development, sound
environmental management, consultation, transparency and community
empowerment throughout the Caribbean and internationally.

8. On 8 November, 2018, a research officer of the FFOS visited the National
Register (also known as the Information Centre) to obtain a copy of the “EIA
for an integrated resort development Golden Grove and Buccoo Estates
Tobago”. In response to the FFOS’s request to copy the whole EIA, the librarian
indicated that “only ten percent of the EIA could be copied per member of the
public or per organisation regardless of how many visits were made.” This was
a departure from an earlier EMA policy which allowed copies of an entire EIA
to be made.

9. Thereafter, FFOS wrote to the EMA on 11 December, 2018 challenging this
change in policy and set out the adverse consequences of same, requested the
reasons for the present position and that a reversion to the earlier position be
made where entire copies were allowed to be made.

10. By letter dated 13 March, 2019, the EMA set out its decision and reasons for
same and confirmed that “The EMA is seeking to recalibrate its library policies
and practices so as to be better aligned with the law...” and that the
Information Centre qualified for “library privilege” and could permit copying
of no more than “..short extracts of works where the librarian is satisfied that
the copy would be used solely for the purpose of study, scholarship or private
research...” Reliance was placed on s. 12 of the Copyright Act.

11. A pre-action letter was thereafter issued by the FFOS on 24 May, 2019
threatening Judicial Review of the decision by the EMA and stating that the
EMA’s decision, reasons for the said decision and ongoing policy were plainly
wrong and on 6 June, 2019, the EMA set out its substantive reply maintaining
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12.

13.

14.

15.

16.

17.

18.

its position and refuted the contention of the FFOS that the Copyright Act had
no application to the EIA.

On 12 June, 2019, the FFOS filed and served its application for Judicial Review,
which was granted by this Honourable Court. The claim for Judicial Review was
then duly filed on 29 June, 2019.

On 31 October, 2019, the EMA applied for security costs against the FFOS for
which evidence and skeleton arguments were filed and served. However, on 6
April, 2019, the EMA’s application was dismissed with costs reserved.

On 7 May, 2019, directions for the progress of the Judicial Review claim were
discussed with the parties at a Case Management Conference and the
alternative of an interpretation claim was given with regards to the discussion
of resolving the issue of copyright.

By 15 May, 2020, a consent order was entered into and the Judicial Review
application brought by the FFOS was stayed pending the determination of the
EMA’s interpretation claim, and on 2 June, 2020, the EMA filed and served its
interpretation claim naming the FFOS as an interested party.

It is difficult to reach to any finding that the EIA in question, or any EIA for that
matter, is in fact subject to copyright since that is a factual matter that must
be considered after an analysis of the information therein to determine
whether it satisfies the legal requirements in order to be deemed copyright
material.

The EMA’s submissions in respect of what an EIA may or may not contain is not
particularly helpful since none of that is factually before the court. The court
certainly cannot make a generalized finding that the entirety of an EIA is
subject to copyright without having looked at the same and reached to such a
determination. It may, necessarily contain maps, photographs, data collected,
comments and information and input from the public, as well as a host of non-
original content.

Further, the court notes that despite the suggestion by the EMA that the EIA
in the related proceedings has been declared to be copyrighted by the author
on the document, the author is not a party to these or any other proceedings
to defend that assertion so that remains unestablished. The court also notes
that no author of any EIA or representative of EIA authors or copyright holders
on the whole have joined in these proceedings to assist in the determination
of the issues and therefore no submission in this regard has been put forward
on their behalves save as has been championed by the EMA itself.
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19. For the purposes of this matter, however, the court will assume that the EIA

under consideration contains copyright information that carries with it the

protection of the Copyright Act in respect of that copyright information.

What is an EIA?

20. In its submissions filed, the defendant introduced several definitions for an

Environmental Impact Assessment (EIA):
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a. the systematic examination of unintended consequences of a
development project or program, with the view to reduce or mitigate
negative impacts and maximize on positive ones” (EEAA 1996; El
Haggar and El-Azizy 2003)

b. Environmental Impact Assessment (EIA) is a systematic and
integrative process for considering possible impacts prior to a decision
being taken on whether or not a proposal should be given approval to
proceed (Wood 2003),

C. The environmental impact assessment (EIA) process is an
interdisciplinary and multistep procedure to ensure that environmental
considerations are included in decisions regarding projects that may
impact the environment. Simply defined, the EIA process helps identify
the possible environmental effects of a proposed activity and how those
impacts can be mitigated.

The purpose of the EIA process is to inform decision-makers and the
public of the environmental consequences of implementing a proposed
project. The EIA document itself is a technical tool that identifies,
predicts, and analyzes impacts on the physical environment, as well as
social, cultural, and health impacts. If the EIA process is successful, it
identifies alternatives and mitigation measures to reduce the
environmental impact of a proposed project. The EIA process also
serves an important procedural role in the overall decision-making
process by promoting transparency and public involvement. (ELaw,
Guidebook for Evaluating Mining Project EIAs Chap 2 at 2.1), and

d. The EIA is a study which identifies the likely effects the project
as whole may have on the environment and society (Rule 10 (e) of the
Certificate of Environmental Clearance Rules, 2001. An Environmental
Impact Assessment is a tool which assists in the decision making
process.



21.

22.

23.

24.

The EIA process involves a systematic, reproducible, and
interdisciplinary evaluation of the potential physical, biological,
cultural, and socioeconomic effects of a proposed action and its
practical alternatives. Proposed actions may include projects,
programs, policies, or plans. As a decision making tool, EIA provides a
means for decision makers to better integrate environmental, human
health and socio-economic concerns as it relates to the environment. It
provides the opportunity for all stakeholders involved in a proposed
action, including the public, to participate in the identification of issues
of concern, practical alternatives, and to identify opportunities to avoid
or mitigate adverse impacts. (EMA website)”

This is all in keeping with a definition identified in International Law
Commission (ILC) ‘Third Report on the Protection of the Atmosphere’ (25
February 2016) UN Doc A/CN. 4/692, 20-33' which the Court has found to be
sufficiently concise and which captures the essence of it:

“It is defined as a national procedure for evaluating the likely impact of
a proposed activity on the environment (Convention on Environmental
Impact Assessment in a Transboundary Context, Espoo Convention,
article 1 (vi)).”

Even though it was so defined in a transboundary context, thereby invoking
international rather than purely national considerations, the essence of the
definition seems eminently appropriate as it says all that is truly necessary.

ElAs, globally, carry a “common adherence to a basic or generic form consisting
of screening (the processes that determine whether an activity will be subject
to an EIA); scoping (the processes that define the scope, or terms of reference,
of the environmental impact study); impact prediction; agency and public
review and consultation; and the final decision regarding the activity itself’?
(emphasis added).

In its publication known as the “Goals and Principles of Environmental Impact
Assessment” issued on 16 January 1987, The United Nations Environmental
Program (UNEP) set out certain comments, goals and guidelines for ElAs:

1 At paragraph 44

2 "principle 17 Environmental Impact Assessment" Neil Craik, "The Rio Declaration on Environment

and Development — A Commentary" Edited by Jorge E Vifiuales at page 452
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“EIA means an examination, analysis and assessment of planned
activities with a view to ensuring environmentally sound and
sustainable development.

The EIA goals and principles set out below are necessarily general in
nature and may be further refined when fulfilling EIA tasks at the
national, regional and international levels.

Goals

1. To establish that before decisions are taken by the competent
authority or authorities to undertake or to authorize activities that
are likely to significantly affect the environment, the environmental
effects of those activities should be taken fully into account.

2. To promote the implementation of appropriate procedures in all
countries consistent with national laws and decision-making
processes, through which the foregoing goal may be realised.

3. To encourage the development of reciprocal procedures for
information exchange, notification and consultation between States
when proposed activities are likely to have significant transboundary
effects on the environment of those States.”

[Emphasis added]

25. The principles adopted envision EIAs in the national and international spheres

and include the following:
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“Principle 1

States (including their competent authorities) should not undertake or
authorize activities without prior consideration, at an early stage, of
their environmental effects. Where the extent, nature or location of a
proposed activity is such that it is likely to significantly affect the
environment, a comprehensive environmental impact assessment
should be undertaken in accordance with the following principles.

Principle 5

The environmental effects in an EIA should be assessed with a degree
of detail commensurate with their likely environmental significance.

Principle 6

The information provided as part of EIA should be examined impartially
prior to the decision.

Principle 7



26.

27.

28.

Before a decision is made on an activity, government agencies,
members of the public, experts in relevant disciplines and interested
groups should be allowed appropriate opportunity to comment on the
EIA.

Principle 8

A decision as to whether a proposed activity should be authorized or
undertaken should not be taken until an appropriate period has
elapsed to consider comments pursuant to principles 7 and 12.”

[Emphasis added]

In keeping with Principle 17 (supra) of the Rio Declaration?, the need for an EIA
arises if a proposed activity is likely to have a significant adverse impact on the
environment. Its role is a crucial one in the entire decision-making process
having regard to Principle 10* of the Rio Declaration which requires
participation.

As a result, it has been opined that there is no reason why an EIA as a whole
should not be transmitted since “part of the underlying rationale of EIA is to
ensure transparency, which requires that those affected by decisions
understand and can critically review the documents upon which the decision is
based”> . Craik goes on to describe® the legal nature of an EIA to state that,
arising out of the decision of the ICJ in Pulp Mills on the River Uruguay
(Argentina vs. Uruguay) (‘Pulp Mills’) 1CJ 20 April 2010:

“Effectively, the court argues that EIA is an integral part of a State’s due
diligence. Due diligence requires that a State inform itself of the
environmental consequences of its planned activities. EIA is recognized
as the accepted manner by which States discharge that obligation.”

Interestingly, the author goes on to suggest that “domestic EIA processes
becomes sites of implementation of international norms ...” and concludes:

“Certainly, the theory that underlies EIA is that decisions that are made
in an information rich, conservative and transparent environment will

3 Described and discussed below

4 Defined at paragraph 34

5 Ibid, 461

® Ibid, 462
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produce outcomes that are more likely to be accepted by those
impacted by the decision.””

29. Therefore, in the context of a national EIA, it is clear that the United Nations
considers the participation of experts and interested groups along with
members of the public to be crucial in the entire process —a process fashioned
in the Act obviously with the various international United Nations Stockholm
and Rio Declarations in mind. This context is important as it must have been
considered by Parliament when deliberating the impact the Act would have,
taking the corpus of laws in effect at the material time, into account along with
the need to comply with these principles.

30. For completeness, the court refers to the Certificate of Environmental
Clearance (CEC) Rules, mentioned below, which defines the standards to be
utilized for the preparation of an EIA and which identifies the areas to be
covered by the same:

“10. An EIA required by the Authority under section 35(4) of the Act shall
be carried out by persons with expertise and experience in the specific
areas for which information is required and may, where appropriate
include the following information:

(a) a non-technical summary of the findings of the assessment
comprising the key issues, a brief evaluation of the potential effects and
hazards of the proposed activity and the measures and
recommendations proposed for addressing the findings of the
evaluation;

(b) a description of the existing ecological and other characteristics and
conditions of the site and areas likely to be affected by the proposed
activity, with relevant information about the land use requirements
during the various phases of the activity;

(c) illustrative materials where appropriate, including maps and
photographs;

(d) a description of the activity giving adequate and concise information
on—

(i) the characteristics of the processes and methods proposed;
(i) the design, size, scale and capacity;

(iii) equipment and machinery to be involved;

7 Ibid, 469
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(iv) source, nature and quantity of materials to be used;
(v) rates of extraction; and

(vi) the estimated type and quantities of expected emissions,
residues, wastes, noise, light, vibrations, heat, and radiation to
air, water and soil during the various phases of the activity;

(e) an identification and assessment of the main effects that the activity
is likely to have on the components of the environment, including:

(i) human beings;

(ii) fauna;

(iii) flora;

(iv) soil;

(v) water—surface and ground;
(vi) air;

(vii) the coast and sea;

(viii) weather and climate;

(ix) the landscape;

(x) the interaction between any of the foregoing;
(xi) material assets;

(xii) the cultural heritage;

(f) an evaluation of the alternatives to the activity, giving consideration
to concerns of environment, alternative sites, designs, approaches and
processes;

(g) an account of the assessment of the methods used and the level of
uncertainty of any predictions;

(h) an account of the measures proposed to avoid, reduce, mitigate or
remedy any of the significant adverse effects identified;

(i) an identification of the potential hazards and an assessment of the
level of risk that may be caused by the proposed activity and an account
of the measures envisaged to address any environmental emergencies
that may result from the activity;

(j) a description of the programme proposed for monitoring actual
impacts and the effects of the mitigation measures at the various
stages of the activity;
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31.

(k) the data and methods used to obtain the information in paragraph
(e).

It must be noted, however, that an EIA may contain data and information upon
which opinions are drawn in respect of environmental impact. Therefore, it
would contain information and data which is available to anyone who is able
to measure or process the same. The intellectual analysis which leads to the
formulation of the opinion as to the impact is really the part which, if at all, any
copyright may attach. The other information is obviously a collation and
presentation of data and information from the site and the community bearing
all of the consultation requirements in mind.

The Legal Framework

32.

During the period 5 — 16 June 1972, the United Nations held a conference in
Stockholm on the Human Environment. Trinidad and Tobago, not yet a
Republic, was a participant®. The declarations resolved at that conference are
bold forward thinking ones in recognition of the importance of the
environment and its protection worldwide:

“Proclaims that:

1. Man is both creature and moulder of his environment, which
gives him physical sustenance and affords him the opportunity for
intellectual, moral, social and spiritual growth. In the long and tortuous
evolution of the human race on this planet a stage has been reached
when, through the rapid acceleration of science and technology, man
has acquired the power to transform his environment in countless ways
and on an unprecedented scale. Both aspects of man's environment, the
natural and the man-made, are essential to his well-being and to the
enjoyment of basic human rights—even the right to life itself.

2. The protection and improvement of the human environment is
a major issue which affects the well-being of peoples and economic
development throughout the world; it is the urgent desire of the peoples
of the whole world and the duty of all Governments.

3. Man has constantly to sum up experience and go on discovering,
inventing, creating and advancing. In our time, man's capability to
transform his surroundings, if used wisely, can bring to all peoples the

8 See http://undocs.org/en/A/CONF.48/14/Rev.1 at pg 43
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benefits of development and the opportunity to enhance the quality of
life. Wrongly or heedlessly applied, the same power can do incalculable
harm to human beings and the human environment. We see around us
growing evidence of man-made harm in many regions of the earth:
dangerous levels of pollution in water, air, earth and living beings;
major and undesirable disturbances to the ecological balance of the
biosphere; destruction and depletion of irreplaceable resources; and
gross deficiencies, harmful to the physical, mental and social health of
man, in the man-made environment, particularly in the living and
working environment.

4. In the developing countries most of the environmental problems
are caused by under-development. Millions continue to live far below
the minimum levels required for a decent human existence, deprived of
adequate food and clothing, shelter and education, health and
sanitation. Therefore, the developing countries must direct their efforts
to development, bearing in mind their priorities and the need to
safeguard and improve the environment. For the same purpose, the
industrialized countries should make efforts to reduce the gap
themselves and the developing countries. In the industrialized
countries, environmental problems are generally related to
industrialization and technological development.

5. The natural growth of population continuously presents
problems for the preservation of the environment, and adequate
policies and measures should he adopted, as appropriate, to face these
problems. Of all things in the world, people are the most precious. It is
the people that propel social progress, create social wealth, develop
science and technology and, through their hard work, continuously
transform the human environment. Along with social progress and the
advance of production, science and technology, the capability of man
to improve the environment increases with each passing day.

6. A point has been reached in history when we must shape our
actions throughout the world with a more prudent care for their
environmental consequences. Through ignorance or indifference we
can do massive and irreversible harm to the earthly environment on
which our life and well-being depend. Conversely, through fuller
knowledge and wiser action, we can achieve for ourselves and our
posterity a better life in an environment more in keeping with human
needs and hopes. There are broad vistas for the enhancement of
environmental quality and the creation of a good life. What is needed
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is an enthusiastic but calm state of mind and intense but orderly work.
For the purpose of attaining freedom in the world of nature, man must
use knowledge to build, in collaboration with nature, a better
environment. To defend and improve the human environment for
present and future generations has become an imperative goal for
mankind—a goal to be pursued together with, and in harmony with,
the established and fundamental goals of peace and of worldwide
economic and social development.

7. To achieve this environmental goal will demand the
acceptance of responsibility by citizens and communities and by
enterprises and institutions at every level, all sharing equitably in
common efforts. Individuals in all walks of life as well as organizations
in many fields, by their values and the sum of their actions, will shape
the world environment of the future. Local and national governments
will bear the greatest burden for large-scale environmental policy and
action within their jurisdictions. International co-operation is also
needed in order to raise resources to support the developing countries
in carrying out their responsibilities in this field. A growing class of
environmental problems, because they are regional or global in extent
or because they affect the common international realm, will require
extensive co-operation among nations and action by international
organizations in the common interest. The Conference calls upon
Governments and peoples to exert common efforts for the
preservation and improvement of the human environment, for the
benefit of all the people and for their posterity.”

[Emphasis added]

33. This is the new world order prescribed for the environment in 1972 which then
informed a follow up in Rio de Janeiro, Brazil later on. Several principles were
reached and declared in Stockholm and the common thread from the
conference was the need for national and international bodies and States to
co-operate for the greater good of the environment®.

9 See, for example, Principle 12

“Resources should be made available to preserve and improve the environment, taking into account
the circum-stances and particular requirements of developing countries and any costs which may
emanate from their incorporating environmental safeguards into their development planning and the
need for making available to them, upon their request, additional international technical and financial
assistance for this purpose.”
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The Rio Declaration

34. Twenty years later, at Rio de Janeiro, from 3 to 14 June 1992, The United
Nations Conference on Environment and Development was held and a
declaration was made - the Rio Declaration on Environment and
Development. The 1972 Stockholm Declaration was reaffirmed and several
principles were proclaimed seeking to build upon that Stockholm Declaration.
Among those principles were the following:

“Principle 10

Environmental issues are best handled with the participation of all
concerned citizens, at the relevant level. At the national level, each
individual shall have appropriate access to information concerning
the environment that is held by public authorities, including
information on hazardous materials and activities in their
communities, and the opportunity to participate in decision-making
processes. States shall facilitate and encourage public awareness and
participation by making information widely available. Effective access
to judicial and administrative proceedings, including redress and
remedy, shall be provided.

Principle 17

Environmental impact assessment, as a national instrument, shall be
undertaken for proposed activities that are likely to have a significant
adverse impact on the environment and are subject to a decision of a
competent national authority.”

[Emphasis added]

35, On 1 October 1997, the Copyright Act Chapter 82:80 came into force and less
than three years later the Environmental Management Act Chapter 35:05
(hereinafter referred to as “the Act”) was passed by 27 out of 36 Members of
Parliament!® and 28 Senators in the upper house. It was specifically described
as having been enacted “to repeal and re-enact the Environmental
Management Act, 1995 and to validate all acts and things done thereunder”.

The Environmental Management Act

10 See Hansard of the 21 January 2000 — more than the stated two thirds (2/3) majority and definitely
more than a three-fifths (3/5) majority
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36. The Act was obviously born out of the concerns raised in Stockhom and Rio de

Janeiro with a view to shaping the environment in the Republic of Trinidad and

Tobago. In order to reach an understanding of its mandate, it is necessary to

have a detailed look at the Act’s preamble:
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“WHEREAS, the Government of the Republic of Trinidad and Tobago
(hereinafter called “the Government”) is committed to developing a
national strategy for sustainable development, being the balance of
economic growth with environmentally sound practices, in order to
enhance the quality of life and meet the needs of present and future
generations:

And whereas, management and conservation of the environment and
the impact of environmental conditions on human health constitute a
shared responsibility and benefit for everyone in the society requiring
co-operation and co-ordination of public and private sector activities:

And whereas, while several public authorities and other institutions
have been performing various environmental functions and services
under existing laws, there is need for a coordinated approach to
ensure the application of those laws is consistent with the
Government’s commitment:

And whereas, sustainable development should be encouraged through
the use of economic and non-economic incentives, and polluters should
be held responsible for the costs of their polluting activities:

And whereas, in furtherance of its commitment, the Government is
undertaking the establishment and operation of an Environmental
Management Authority to co-ordinate, facilitate and oversee
execution of the national environmental strategy and programmes,
to promote public awareness of environmental concerns, and to
establish an effective regulatory regime which will protect, enhance
and conserve the environment:

And whereas, for the purpose of supporting and strengthening the role
of the said Authority, the Government is also undertaking the
establishment of the Environmental Commission which would be
endowed with the power to enforce the policies and programmes of the
Authority:

And whereas, it is enacted by subsection (1) of section 54 of the
Constitution that Parliament may alter any of the provisions thereof:



37.

38.

And whereas, it is provided by subsection (2) of the said section 54 that
insofar as it alters certain provisions of the Constitution a Bill for an Act
of Parliament under the said section 54 shall not be passed by
Parliament unless at the final vote thereon in each House it is supported
by the votes of not less than two-thirds of all the members of each
House:

And whereas, it is intended by this Act to alter the Constitution.”
[Emphasis added]

Clearly, therefore, Parliament recognized that the management and
conservation of the environment and its impact on human health was a shared
responsibility of both the public and private sector. It recognized further, that
there were already existing laws prior to 2000 under which, both the private
and public sectors were operating and “a co-ordinated approach was required
to ensure the application of those laws was consistent with the Government’s
commitment”. No doubt, the Act was geared towards creating such a co-
ordinated approach in the greater national good and in keeping with the
internationally accepted order of environmental concerns. It goes without
saying, therefore, that by making that statement, Parliament was patently
aware of the existence of all laws that were in effect at the time and which
could possibly have an effect upon its compliance with the commitment
mentioned. Obviously, one such Act was the recently revised Copyright Act
enacted during the same administration?’.

According to the Act, its objects are as follows:
“q. The objects of this Act are to—

(a) promote and encourage among all persons a better understanding
and appreciation of the environment;

(b) encourage the integration of environmental concerns into private
and public decisions;

(c) ensure the establishment of an integrated environmental
management system in which the Authority, in consultation with other
persons, determines priorities and facilitates coordination among
governmental entities to effectively harmonise activities designed to
protect, enhance and conserve the environment;

11 The 5% Republican Parliament ran from 27 November 1995 to 3 November 2000 catching both Acts
under the stewardship of the then Honourable Attorney General, Ramesh Lawrence Maharaj — see

http://www.ttparliament.org/members.php?mid=26
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(d) develop and effectively implement written laws, policies and other
programmes for and in relation to—

(i) the conservation and wise use of the environment to provide
adequately for meeting the needs of present and future
generations and enhancing the quality of life;

(ii) the Government’s commitment to achieve economic growth
in accordance with sound environmental practices;

(i) the Government’s international obligations; and

(e) enhance the legal, regulatory and institutional framework for
environmental management.”

39. The Act established an Environmental Management Authority (hereinafter

referred to as “the EMA”) whose functions are described at Section 16:
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“FUNCTIONS AND POWERS OF THE AUTHORITY FUNCTIONS

16. (1) The general functions of the Authority are to—

(a) make recommendations for a National Environmental Policy;

(b) develop and implement policies and programmes for the
effective management and wise use of the environment,
consistent with the objects of this Act;

(c) co-ordinate environmental management functions
performed by persons in Trinidad and Tobago;

(d) make recommendations for the rationalisation of all
governmental entities performing environmental functions;

(e) promote educational and public awareness programmes on
the environment;

(f) develop and establish national environmental standards and
criteria;

(g) monitor compliance with the standards criteria and
programmes relating to the environment;

(h) take all appropriate action for the prevention and control of
pollution and conservation of the environment;

(i) establish and co-ordinate institutional linkages locally,
regionally and internationally;

(j) perform such other functions as are prescribed; and



40.

41.

(k) undertake anything incidental or conducive to the
performance of any of the foregoing functions.

(2) In performing its functions, the Authority shall facilitate co-
operation among persons and manage the environment in a manner
which fosters participation and promotes consensus, including the
encouragement and use of appropriate means to avoid or expeditiously

4

resolve disputes through mechanism for alternative dispute resolution.”

[Emphasis added]

In order to carry out its function, the Act prescribes the powers that the EMA
shall have:

“POWERS

20. (1) The Authority has power to do all things necessary or convenient
to be done for or in connection with the performance of its functions.

(2) Without limiting the generality of subsection (1), the Authority has
power to—

(a) acquire information relevant for the performance of its
functions;

(b) require the payment of charges and fees under such
circumstances as may be prescribed;

(c) enter into contracts;
(d) acquire, hold and dispose of real and personal property;

(e) occupy, use and control any land or building owned or held
under lease by any governmental entity and made available to
the Authority for its purposes;

(f) accept gifts, devises and bequests made to the Authority
whether on trust or otherwise, and act as trustee of moneys or
other property vested in the Authority upon trust; and

(g) do anything incidental to any of its powers.”

[Emphasis added]

Obviously, one of its paramount powers is to acquire information for the
performance of its functions. The acquisition of that information will also carry
components of collating and storage of the same since the development of the
environment is an ongoing one with the obvious need to compare and plan
development using, amongst other things, snapshots taken in time at various
points of history manifested in several ways including past ElAs.
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43.
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46.

The importance of that acquisition of information function is highlighted by
the commanding power to enter into premises or vehicles!? to take copies of
documents and records, confiscate articles, inspect the premises or vehicles,
take samples for the purpose of laboratory analysis and several other
impositions as to property belonging to third parties. Issues of trade secrets or
confidential business information are addressed at section 23 (3) which sets a
time limit of fourteen days to disclose a valid basis for nondisclosure and an
override by the EMA where the public interest outweighs any prejudice to the
person'3, The EMA’s powers are so pervasive as to allow the use of such force
as may be necessary in the accompaniment of a police officer'* to achieve
these purposes.

The sanctioned intrusion into property rights is clearly apparent.

Section 26 empowers the EMA to make rules!® for, amongst a host of other
things:

“(h)  the procedure to be followed by any person required to apply for
and receive a certificate of environmental clearance, and the standards
for preparation and submission of any Environmental Impact
Assessment which may be required under sections 35 to 38 inclusive;”

That procedure is discussed below as part of the subsidiary legislation under
the Act — the Certificate of Environmental Clearance Rules.

In understanding the intent and purport of the Act, in relation to the questions
to be addressed, reference must be made to the provisions of section 35 which
provides:

“ASSESSMENT OF ENVIRONMENTAL IMPACTS

35. (1) For the purpose of determining the environmental impact which
might arise out of any new or significantly modified construction,
process, works or other activity, the Minister may by Order subject to
negative resolution of Parliament designate a list of activities requiring
a certificate of environmental clearance (hereinafter called
“Certificate”).

12 See sections 22 and 23

13 See section 23 (3)(b)

14 Section 24

15 See the Certificate of Environmental Clearance Rules, subsidiary legislation attached to the Act and

discussed later on
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(2) No person shall proceed with any activity which the Minister has
designated as requiring a Certificate unless such person applies for and
receives a Certificate from the Authority.

(3) An application made under this section shall be made in accordance
with the manner prescribed.

(4) The Authority in considering the application may ask for further
information including, if required, an _environmental impact

assessment, in accordance with the procedure prescribed.

(5) Any application which requires the preparation of an environment
impact assessment shall be submitted for public comment in
accordance with section 28° before any Certificate is issued by the
Authority”

[Emphasis added]

47. It is here, therefore, the Court finds the Act’s, and necessarily Parliament’s,
intention in relation to ElAs. It is intended to be “further information” as part
of the procedure to be supplied to the EMA in order for it to carry out its
statutory duty to consider an application for a Certificate of Environmental
Clearance (CEC). Its preparation and provision is not a mandatory requirement

16 28. (1) Where a provision of this Act specifically requires compliance with this section, the Authority
shall—

(a) publish a notice of the proposed action in the Gazette and at least one daily newspaper of general
circulation—

(i) advising of the matter being submitted for public comment, including a general description
of the matter under consideration;

(i) identifying the location or locations where the administrative record is being maintained;
(iii) stating the length of the public comment period; and
(iv) advising where the comments are to be sent;

(b) establish and maintain an administrative record regarding the proposed action and make such
administrative record available to the public at one or more locations.

(2) The administrative record required under subsection (1) shall include a written description of the
proposed action, the major environmental issues involved in the matter under consideration, copies of
documents or other supporting materials which the Authority believes would assist the public in
developing a reasonable understanding of those issues, and a statement of the Authority’s reasons for
the proposed action.

(3) The Authority shall receive written comments for not less than thirty days from the date of notice
in the Gazette and, if the Authority determines there is sufficient public interest, it may hold a public
hearing for discussing the proposed action and receiving verbal comments.

Page 21 of 45



48.

49,

for a CEC application but it is one that the EMA may ask for. In those
circumstances, once provided, the EIA forms part of the body of information
required by the EMA to carry out its function.

The National Environmental Policy

The policy referred to at paragraph 16 (1)(a) of the Act was in fact produced
and revised in 2018. According to section 31, the EMA and all other
governmental entities shall conduct the operations and programs in
accordance with the National Environmental Policy,which was established
under section 18, the development of which is identified as a significant
function under section 16 (supra). That policy, which “supports the important
role of citizens in environmental management and sustainable development”,
provides:

“Transparency, Public Participation & Access to Information and
Remedies

Public participation is critical to sustainable development and is a
prerequisite for responsive, transparent and accountable governmental
entities and civil society organisations. It is also acknowledged that
meaningful public participation can only be attained where there are
transparent public processes, and access to appropriate, timely and
comprehensible information concerning the environment held by
public authorities. Such information must be made widely available
without imposing undue financial burdens on the applicant and with
adequate protection of privacy and business confidentiality.

Consequently, all governmental entities of Trinidad and Tobago shall,
in accordance with Principle 10 of the Rio Declaration, facilitate and
encourage public awareness and participation in environmental and
developmental matters by making information widely available, and
ensuring effective access to judicial and administrative proceedings,
including redress and remedy. “

[Emphasis added]

This policy goes further to create a positive statement in relation to the
provision of documents and transparency. The policy makes pellucidly clear
Parliament’s stance on the “Availability of & Public Access to Information” at
section 2.19:

GORTT’s policy is that public authorities holding information on the
environment must make it available to anyone requesting it, subject
to certain exclusions. Reasons for exclusion must be in accordance
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51.

with the provisions of the Freedom of Information Act Chap. 22:02 or
parent/primary legislation of the public authority. In keeping with the
6 environmental principles enshrined in this policy, the GoRTT will:

(a) Increase the capacity of government and non-
governmental entities to maintain and provide
accurate and legible environmental information
of interest to the public via physical and digital
media;

(b) Promote mechanisms for accessing
environmental information, data and processes
used to inform decisions with bearing on
development activity; and

(c) Empower  public and  non-governmental
organisations to utilise the provisions under the
Freedom of Information Act Chap 22:02 to access
environmental information.”

As is clearly evident, the policy concerns itself with adequate protection of
privacy and business confidentiality without any specific reference to
copyright. It is also obvious that the only exclusions in relation to access to
information held by, in this case, the EMA, relate to exclusions sanctioned by
the Act or the Freedom of Information Act mentioned above. No other act or
legislation is therefore meant to inform the EMA in its decision to exclude
information.

The Certificate of Environmental Clearance Rules

These rules set out the procedure for the making of an application for a
Certificate of Environmental Clearance (CEC). At Rule 3, it defines what must
be included in an application:

“(4) The application shall contain—
(a) the name and business address of the applicant;

(b) an identification of the designated activity as set out in the
Schedule to the Order; and

(c) the location of the proposed activity.

(5) The following information shall be supplied by the applicant in
support of his application:

(a) the purpose and objectives of the activity;
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(b) a description of the site and the areas likely to be affected
by the proposed activity;

(c) the size and scale of the activity including capacity,
throughput, land space and covered areas;

(d) a description of the activity explaining—

(i) the types of processes and equipment or machinery
to be involved;

(i) the type, quantity and sources of input materials;

(iii) the quantity and destination of any byproducts,
including any waste;

(iv) the modes of transportation that will be used to
carry out the proposed activity and the potential effects
of such transportation;

(v) the volume of intermediate and final products; and

(vi) the frequency or rate of extraction with respect to
use of natural resources;

(e) the expected life of the activity;

(f) the proposed schedule of actions from preparatory work to
start-up and operation;

(g) such maps, plans, diagrams, photographs, charts and other
illustrative or graphic material as may facilitate understanding
of the information presented and the nature of the site.

(7) The applicant may, in the application assert a claim that any of the
information to be supplied under sub rule (5) is a trade secret or
confidential business information, and the applicant may request that
such information be omitted from the Register.

(8) The Authority may reject the claim under sub rule (7) for the
reason—

(a) that the applicant has not disclosed the basis for the claim;
(b) that the basis disclosed is invalid; or

(c) that the public interest in disclosing the information clearly
outweighs any prejudice to the applicant.

[Emphasis added]
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55.

It is important, therefore, to note that the application requires the production
and provision of the information required under this particular rule. Crucially,
the Act places the burden on the applicant to make an assertion of information
being “a trade secret” and or “confidential business information”. This is
important, to my mind, because it places the burden for the genesis of the
consideration as to whether information should be excluded upon the
applicant and that includes any third-party upon whom the applicant relies in
support of the application. If it is not raised, then it is not an issue for the EMA
to consider. If it is, then the EMA is duty bound to consider it at that point i.e.
when it is raised with a consideration of the factors set out in sub rule (8) which
also carries with it the public interest override.

That override is an important and crucial veto-like power which is in keeping
with the general purport of the Act and in line with the international
obligations set out above. The common thread of the overriding public interest
is manifest in the new world order and global thinking referred to above
commencing from the 1972 declaration. Clearly, therefore, notwithstanding
possible prejudice to the applicant — and that prejudice may be manifested in
terms of property rights including copyright — the public interest takes first
priority.

Of course, there is a right of appeal to the Environmental Commission of any

decision made under sub rule (8)/

Now, Rule 5 addresses the salient point for this court’s consideration in line
with the focus placed on it by the Interested Party:

“5. (1) Where the Authority determines that an EIA is required, the
Authority shall within twenty-one working days after the date of the
notification under rule 4(1)(d)—

(a) consult with the applicant on the preparation of the
proposed TOR'S;

(b) prepare the draft TOR; and

(c) notify the applicant in writing that the draft TOR is ready for
collection at the Authority’s offices upon payment by the
applicant of the prescribed charge.

(2) The applicant shall, where appropriate, conduct consultations with
relevant agencies, non-governmental organisations and other

7Rule 4 (2)

18 TOR — Terms of Reference
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57.

58.

59.

members of the public on the draft TOR and may, within twenty-eight
days after notification under sub rule (1)(c), submit written
representations to the Authority requesting that the draft TOR be
modified and setting out—

(a) the manner in which he proposes that the TOR should be
modified;

(b) a reasoned justification for the proposed modifications; and

(c) a report of the consultations with relevant agencies, non-
governmental organisations and other members of the public
on the draft TOR.

(3) The Authority shall consider any written representations and the
prescribed information submitted by the applicant pursuant to sub rule
(2) and shall finalise the TOR as it sees fit, and issue the final TOR to the
applicant within ten working days after the expiry of the period
specified for the submission of written representations in sub rule (2).”

Obviously then, even the EIA itself is one that is born out of a collaborative
process which requires participation on several levels of society including the
bodies identified in sub rule (2) above.

As mentioned above in the discussion of section 35 of the Act, an EIA is referred
to therein as further information requested by the EMA arising out of a CEC
application. As also noted above, the provision of an EIA is not mandatory but
the EMA, in its discretion, may ask for one under section 35 (4) of the Act. Once
it is asked for, then the provisions of Rule 5 set out in the preceding paragraph
applies.

By definition, therefore, in asking the question what is this information further
to, it must be that it is further to the information already required at rule 3 (5).
Obviously, therefore, this further information must form a part of the
application for the CEC rather than a separate unidentified element existing on
its own. If that approach is accepted, and there is no reason why it should not,
then the application for the CEC must include all of the information that is
required and/or requested at rule 3 (5) of which the EIA is as an integral part
once it is requested. It is that application, together with its integral parts
including the EIA, as a whole, upon which the EMA acts to make a decision. It
is this information, as a whole, that the EMA is statutorily obligated to acquire.

Once accepted, therefore, the court looks at Rule 8 to see how this mass of
information is maintained. That rule provides for the establishment of a
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National Register of Certificates of Environmental Clearance. The rule goes on
to mandate what is required to be entered in the Register and that includes:

“(2) Subject to sub rule (3), the Authority shall enter in the Register the
details and status of every—

(a) application, including the information supplied under rule
3(5),”

60. There can therefore be no doubt, and there is none in this court’s mind, that
the EIA must form a part of the Register. The EMA, whether in reliance upon
or in concurrence with the advice given by Mazina Kadir, the then Controller
of the Intellectual Property Office in the Ministry of Legal Affairs on 20 August
2002, has submitted that EIA’s do not form part of the Register as it is not
included in Rule 8(2). However, this court disagrees with that approach for the
above reasons as to why the EIA must form part of the Register.

61. The only thing to be omitted from the Register would be trade secrets or
confidential business information, which the EMA has not contested as being
such, or which, having been successfully contested by the EMA, was reversed
on appeal by the Commission?®.

62. With respect to those aspects of information that the EMA may decide to not
contest, the court bears in mind that the EMA may have a statutory duty and
obligation to consider the validity of the objection by the applicant with proper
reasons.

Discussion

63. Clearly, therefore, the focus of the EMA’s role and duty is to include
participation on all fronts. For that objective to be achieved, it is obvious that
the information regarding the matter at hand, the CEC, including the EIA, must
be made available to the public since section 28 of the Act prescribes the
publication of a Notice for public comment. The question is therefore, who is
“the public?”

The Public?

63.1. The definition of the term can be as narrow as the persons in a
particular area, or broader to include persons in the State or nation or
even broader to include all persons at large, globally. Section 28 of the
Act provides for publication in the Gazette and a national newspaper

1% Rule 8 (3)
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but with the availability of newspaper online, it must mean that the
ambit of the term “public” has the potential to extend beyond our
shores. It must therefore mean that it is open to comment by all who
are interested, for whatever reasons, for doing so, without any
statutory geographical restriction imposed. The preamble speaks about
a national strategy but does not restrict commentators to only national
ones.

63.2. Obviously, therefore, “the public” would include all manner of
persons?® — those who are resident within the jurisdiction and outside,
especially if those persons will be affected by the particular project. It
would include members of the public who are of means and also those
without means, those of superior academic achievement and those
who were not able to attend school at all, those who are able bodied
and those who are differently abled. It would include experts in the
particular fields and environmental groups such as the Interested Party
in these proceedings.

63.3. When taken as a whole, all of the foregoing discussions, treaties and
provisions in the Act cement the importance of public consultation and
inclusion in the decision-making process without geographic limitation.

64. To make that happen, the EMA must identify the administrative record?! and,
to allow for effective public participation, must facilitate access to information
it holds on the project, including the EIA as identified above in section 35, and,
arguably, disseminate the same.

65. This facilitation of access is also provided for at section 17. Further, Rule 9 (2)
of the CEC rules allows for the supply of extracts of the Register.

Section 17

66. Section 17 of the Act provides:

“17. (1) The Authority shall compile information relating to the
environment.

(2) The Authority may subject to subsections (3) and (4), make such
information available to any person upon receipt of a written request
and payment of the prescribed fee.

“u

20 The Act defines “person” as follows — ““person” includes any individual or any firm, business,

company, enterprise, body corporate, trust, unincorporated association, partnership, or governmental
entity, however constituted,”

21 Defined at section 28 (2) — see footnote 16 above
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(3) When complying with a request made under subsection (2), the
Authority shall not disclose or provide any information—

(a) that is subject to a trade secret or confidentiality claim by a
person supplying the information, without the prior consent of
that person; or

(b) if the Authority determines that disclosure of the information
would compromise its enforcement programme or be contrary
to the national interest.

(4) The Authority shall provide a written explanation of any refusal to
make information available when requested by a person under this
section.”

67. To the court’s mind, the Authority has a statutory duty to consider whether to
make the information that it has compiled available to an applicant. A
statutory reason for refusing the same is described at subsection (3). That
subsection relates to trade secrets or confidentiality claims, neither of which
specifically refer to copyright information but it could possibly be argued that
it can be considered a subset of either to some limited extent. This, however,
does not exempt the entirety of the EIA because only such information as
should fall within the subsection is non-disclosable. Obviously, that
information can be redacted and the rest of the EIA can be made available to
the public.

68. However, section 17 (2) is not expressed in mandatory terms and the use of
the word “may” suggests the retention of a certain discretion not to disclose
or provide the information. The refusal to so provide must be accompanied
with a written explanation??.

69. When a statutory power is conferred using the word “may”, the implication is
that the power is discretionary and that its recipient can lawfully decide
whether or not to exercise it. Further, it is suggested that if the legislature
wished to impose an obligation, it could have easily used the word “shall”
instead. The use of “may” implies discretion, but it does not preclude
obligation. Therefore, the interpreter must determine whether there is
anything in the statute or circumstances that expressly or impliedly obliges the
exercise of the power?,

23 17 (4)

23 Sullivan, Ruth. Sullivan on the Construction of Statutes. 5th ed., LexisNexis, 2008
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In Rustop Ltd. Estate v White, Bower and Bower, Hessian & Associates Co.?*,
it was stated:

“Now the word “may” used in a statute confers a power upon
somebody to do something. The exercise of that power may be
discretionary or obligatory, and this must be determined from an
interpretation of the statute as a whole. Normally when the power to
be conferred may be exercised upon the establishment of legal rights in
favour of some person there is a duty to exercise the power when the
rights have been established.”

Therefore, the word “may” alone cannot determine the outcome. It must be
considered in context and having regard to the Act as a whole, the purpose
and scheme as well as the entire context.

Having regard to the provisions of the Act and its intention to acquire
information about the environment and make it available for public comment
to meet the aims described in the preamble and the objects and functions of
the Act and the EMA, the court views the duty to be obligatory rather than
discretionary. In this case, though, this is not an issue since the EIAs are made
available, in hard copy at the EMA’s Information Centre. The next question,
therefore, is what are the parameters of the term “make ... available”?

“make ... available”

In this regard, the salient consideration is whether the words “make such
information available” includes the concept of making the information
available through the production of copies of the same or whether, as
propounded by the EMA, whether providing access to the same at its
Information Centre, with restrictions on copying, is sufficient.

The EMA opines that it has made the information by giving access to the hard
copy at its Information Centre and to allow the standard protocols with respect
to the provision of no more than 10% of the same to be copied and that to do
more than that would be to breach the provisions of the Copyright Act.

To my mind, having regard to the fact that a decision has been made to make
the information available, in this case, by hard copy only for viewing at the
EMA’s Information Centre, then there is no good reason why it cannot be made
available in any other form. The salient decision is whether to make it available
and that decision is made, and has been made, in the affirmative in respect of
ElAs which are available at its Information Centre for viewing. The Act does not

24[1979] N.S.J. No. 670, 36 N.S.R. (2d) 207, at para 9
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restrict the availability to any particular form and therefore once the decision
is made, then arrangements must be made in the appropriate manner for the
relevant fee.

There is no doubt that the EMA has routinely provided the information by
having it available to be viewed at its Information Centre. The Interested Party
has indicated that the prior practice was for the provision of copies of EIAs but
that has ceased since 2018. Suffice it to say that at this point in time, this
court’s role is not in dealing with any legitimate expectation or other relief
arising from the prior practice but is restricted to only interpret the law at
hand.

Since there is no restriction or limitation, a request under section 17 clearly
contemplates the availability to the public at large and this court has already
discussed what the term “public” means. If the information is not available
online, or in some other form than hard copy in an Information Centre, the
public would be unable to comment upon the same unless it is able to attend
the EMA’s Information Centre. Obviously, for the reasons presented by the
Interested Party, that is not a practical or effective or realistic exercise of the
EMA’s statutory functions as defined in section 16 and set out above especially
in the current circumstances of a global pandemic with international
lockdowns of the public and access to the Republic of Trinidad and Tobago in
particular?>.

To restrict the term “make... available” to personal attendance at the EMA’s
Information Centre could be seen as an unreasonable negation of the EMA’s
statutory duty to consider public comment under section 28 prior to reaching
a decision on the application for the CEC. It is also a deliberate decision to make
the information available albeit partially or conditionally i.e. it is available to a
person if the person comes in but not otherwise.

Even further, if it is accepted that the public is not restricted to the persons in
the immediate area but to the public at large and, potentially globally in so far
as they are interested in the outcome of this EIA and the possible CEC —
whether because it has the potential to cause transborder issues?® or because
of particular technical and expert interest in a field to promote or assist in the

25 At the time of writing this judgment, international access to Trinidad and Tobago is restricted only to

nationals and that restriction is further compounded by the need to receive an exemption directly from

the Minister of National Security — a singularly unique requirement in the international arena as far as

this court is aware.

26 For example a CEC involving an EIA which might impact upon the rights of a neighbouring island or

mainland country such as for example rights of the sea, fishing, oil and mineral rights, etc.
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development of that particular expertise or technical area or because, as in
this case, the Interested Party relies on foreign expertise to analyze the EIA.
The failure to make the information available in such a form as would amount
to an effective compliance with the EMA’s statutory obligations would be a
failure of the EMA in its statutory remit.

80. It must also be said that, despite the fact that the Certificate of Environmental
Clearance Rules made under section 26 (h) of the Act provides that an EIA
“shall be carried out by persons with expertise and experience in the specific
areas for which information is required”, the quality of that expertise and
experience may, quite often, be tested only by their peers in the field who may
not always be within the jurisdiction. Further, there is no check on the integrity
or independence of third party EIA author who may conceivably cut corners to
please his employer —a corner which only a trained eye may be able to discern.
Having regard to the global reach of the Stockholm and Rio Declarations, and
the noble intentions expressed therein and also in the Act, it is clear that
environmental issues are not viewed, and ought not to be viewed, in a national
bubble.

81. Therefore, to my mind, making the information available must include making
it available in a real and practical sense beyond the restrictions of an
Information Centre hard copy access. Making it available must also obviously
extend beyond the carbon footprint heavy, and hungry, spewing out of
photocopies gulping down reams of paper and precious electric energy. In the
context of the environment and environmental concerns, a request for
photocopies of a 2000 page EIA is anathema.

82. With the digital age having long begun, the making available of the information
digitally, at the very least, with appropriate safeguards, is, as the vernacular
provides, “a no-brainer”. There are digital options which can protect or restrict
download capability?” and or create licensing or copyright restrictions or
limitations if necessary. The options are decidedly available with the necessary
will and determination with the EIA author providing digital copies for this
purpose.

83. Belatedly, in supplemental submissions produced by the EMA in response to a
request from the Court, counsel for the EMA said this:

“16.  Since the last quarter of 2019 the EMA began exploring the
lodging of EIA reports on its website and most significantly, since the
Covid-19 pandemic it is now possible to access ElAs online in a read

27 Such as, for example, rendering the PDF on a website, etc
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only version which prevents downloading and wholesale copying — thus
allowing for the definition of ‘public’ to include the global community.
Indeed, officers at the EMA now interact with environmentalists and
other concerned persons on EIAs, some as far away as New Zealand. In
effect, technology has resolved the tension between embedding in the
process of EIA: on the one hand, the concept of public participation;
and, on the other hand, protection of the rights of copyright holders —
where ‘exclusive owner’ means exactly that.”

There is no clear indication as to when the online access became available
especially in the context of these proceedings especially since access to the
same other than by physical attendance at the Information Centre was always
the issue raised by the Interested Party. In fact, the submission exemplifies the
concern expressed by the Interested Party as the EMA itself admitted
consulting environmentalists and other concerned persons abroad with the
necessary expertise.

This is of course consistent with the Interested Party’s stated position and the
raison d’étre of the substantive claim. In his supplemental submissions
provided, counsel for the Interested Party reaffirmed the concern:

“28. Even the UNEP contemplates meaningful access to EIAs and
deprecates theoretical, superficial and/or restricted access. The express
reference in Principle 7 to experts in relevant disciplines and interested
groups directly refers to scientists and NGOs and to scientists assisting
NGOs like FFOS, as per earlier submissions.

29. As such without a digital and searchable copy of an EIA experts
and interested groups are disallowed appropriate opportunity to
comment on the EIA in what in Trinidad and Tobago is usually the
minimum period permissible by the EMAct. A digital and searchable
copy would enable FFOS to better strive to meet these minimum period
deadlines with pro bono scientists across the globe who at least have
access to email.

30. In a digital age now rapidly developing in all areas of
communication to online working and video-conferencing due to the
pandemic, hard copies are becoming redundant and would only entail
delay as an hard copy would have to be digitised, OCR’d etc. before it
could be sent to scientists. Ironically, the point is well made in this claim
where counsel and interested persons have used video-conferencing,
email, pdfs etc. to make representations to the court. Whilst the
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pandemic is unwelcome, the consequent progress made in digital
working will not be undone in Trinidad and Tobago - or anywhere else.”

The confluence of the submissions and objectives in the mid-flow of these
proceedings became plain.

Rule 9 of the CEC Rules

Having discussed what comprises the Register above, Rule 9 identifies how the
public is able to access it:

“9. (1) The Register shall be open to examination by members of the
public at such place or places and during such times as the Authority
may notify from time to time in the Gazette and in one or more daily
newspaper of general circulation.

(2) An extract from the Register shall be supplied at the request of any
person on payment of the prescribed fee.”

Since this court has found that the EIA forms a part of the Register, then there
is no reason why an extract of that Register comprising an EIA cannot be
supplied on the payment of the prescribed fee. As a result, the court does not
accept the submission made by the EMA in relation to what constitutes the
Register.

From a plain and simple reading of the rule, therefore, it clearly allows for
copies to be made.

Copies

The next question, then, is whether the making of photocopies amounts to
compliance with the provisions of section 1728?

To my mind, considering the need for public comment and the fact that a
member of the public living in a remote area which may be the subject of a
CEC application may still wish to access the information to be able to comment.
Obviously, especially if the person is not of means and is without Internet
access or computer equipment and even a digital option may not be available.
Further, to expect him or her to travel on a daily basis to the EMA’s facilities
located in Port-of-Spain to view the hard copy in its Information Centre would
be highly unreasonable and obviously would defeat the purpose, especially if
the person is an individual who is differently abled. Statutory provision has

28 See paragraph 66 above
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93.

been made for copies to be made available to persons who are visually
challenged so the intent is clear.

As a result, it is unquestionably convenient, and arguably more effective and
practical, for that person, a member of the public, to be afforded the
opportunity to obtain a photocopy of the EIA, after the payment of the
requisite fee. In such a case, the duty to make the EIA available may necessarily
include the need to make a photocopy.

However, having regard to rule 9 of the CEC Rules, it is clear that copies of the
EIA are possible.

The Copyright Act

94.

Having discussed the scheme and the application of the Act, the court has to
look now at the restriction which the EMA says applies in relation to the
copying of EIA is. The core of the issue raised by the EMA is found at sections
8 and 12 of the Copyright Act which must be set out for completeness:

Section 8

8. (1) Subject to the provisions of sections 9 to 17, the owner of
copyright shall have the exclusive right to do, authorise, or prohibit the
following acts in relation to the work:

(a) reproduction of the work;
(b) translation of the work;

(c) adaptation, arrangement or other transformation of the
work;

(d) the first public distribution of the original and each copy of
the work by sale, rental or otherwise;

(e) rental or public lending of the original or a copy of an audio-
visual work, a work embodied in a sound recording, a computer
program, a database or a musical work in the form of notation,
irrespective of the ownership of the original or copy concerned;

(f) importation of copies of the work, even where the imported
copies were made with the authorisation of the owner of
copyright;

(g) public display of the original or a copy of the work;

(h) public performance of the work;
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96.

97.

(i) broadcasting of the work; or
(j) communication to the public of the work.

(2) The rights of rental and lending under paragraph (e) of subsection
(1) do not apply to rental or lending of computer programs where the
program itself is not the essential object of the rental or lending.

Obviously, without more, and has had been mentioned before, it is difficult for
the court to reach to a decision that the entirety of an EIA can be defined as an
original intellectual creation?®. Even when one looks at the provisions of
section 5 of the Copyright Act which includes®® illustrations, maps, plans,
sketches and three-dimensional works relative to geography topography
architecture or science, those would relate to the original creators of the same
so that unless they were prepared for the first time by the author of the EIA,
they would fall outside of the protection and definition. It may be necessary
for an in-depth analysis to be done in relation to individual EIAs produced as
part of the CEC application process to determine what aspect of it is in fact an
original intellectual creation.

As a result, those aspects of the original intellectual creation, in the normal
course of things, would arguably fall under the protection of section 8.

Having determined the grounding section under the Copyright Act, the EMA
has raised the application of section 12 to inform the decision to be taken at
the Information Centre:

Section 12:

12. Notwithstanding the provisions of section 8(1)(a), any library or
archive whose activities do not serve direct or indirect commercial gain
may, without the authorisation of the owner of copyright, make a single
copy of the work by reprographic reproduction—

(a) where the work reproduced is a published article, other short
work or short extract of a work, and where the purpose of the
reproduction is to satisfy the request of a natural person,
provided that—

(i) the library or archive is satisfied that the copy will be
used solely for the purpose of study, scholarship or
private research;

2% Section 5 (1) of the Copyright Act

30 Section 5(1) (k)
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99.

(i) the act of reproduction is an isolated case occurring,
if repeated, on separate and unrelated occasions; and

(i) there is no collective licence available (that is,
offered by a collective administration organisation of
which the library or archive is or should be aware) under
which such copies can be made; or

(b) where the copy is made in order to preserve and, if necessary
replace a copy, or to replace a copy which has been lost,
destroyed or rendered unusable in the permanent collection of
another similar library or archive, provided that it is impossible
to obtain such a copy under reasonable conditions, and provided
further that the act of reprographic reproduction is an isolated
case occurring, if repeated, on separate and unrelated
occasions.

In the case of a 2000 page EIA, the section allows for only a short extract of
such work once it is covered by the Copyright Act. Of course, as assumed at
the very beginning, and for the purpose of the exercise before this court, the
court has proceeded upon the basis that the Copyright Act applies in relation
to the EIA whether in part or in whole.

The EMA has therefore suggested that, in light of these provisions, it is not at
liberty to allow a person — a member of the public — to copy the EIA in its
entirety.

Determination of the Questions:

100.

It is obvious that when Parliament sat to discuss the Act in 2000, it was
cognizant of the existence of the Copyright Act. That fact is made evident from
the preamble which made reference to and specifically recognized its
consideration of existing laws. The question the court would ask itself,
therefore, is why would Parliament engage in the formulation of legislation
which required full disclosure as indicated above in furtherance of the public
interest if it intended that full disclosure to be subject to the permission of
persons outside of the control of the EMA? Why make statutory provision to
be transparent and give extracts of the Register and then pull it back by
reference to another act of Parliament without making some sort of adequate
provision to meet the obvious intention of the Act?
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102.

103.

104.

Obviously, Parliament knew that the Act would be infringing upon the rights of
others. That is evident from the analysis of sections 22 and 23 along with the
provisions of Rule 3 (8) (c) mentioned above. To this court, this is a direct
interference with the property rights of others in obvious breach of section 43!
of the Constitution of Trinidad and Tobago. Therefore, in order to achieve that,
Parliament thought it necessary, both in the upper and lower houses, to
approve the Act beyond the 3/532 and 2/3 majorities® required to not only
impinge upon rights guaranteed by the Constitution but to also alter the
Constitution in respect of the creation of the Environmental Management
Commission. The impact of this approval must not be understated. Impinging
property rights of persons is not a step to be taken lightly but, having regard
to the importance of the Act and its intentions, it is clear that Parliament
thought it necessary to take the bold step to pass the Act for the greater
national good.

The court is of the respectful view that no right is absolute and any right, even
though protected under the Constitution, may very well be overridden for the
common good.

To this court’s mind, therefore, it has to be that Parliament knew of the
existence of the Copyright Act as part of the entire corpus of law within the
Republic at the time of passing the Act, examined the Constitution and decided
that constitutional rights as to property would be affected, passed it with the
majorities mentioned and then gave the go-ahead to statutorily promote
transparency by allowing copies of the Register to be made. The burden was,
and still is, on the EMA to do what was necessary to implement and comply
with its statutory obligation. It still is. This could mean preparing the necessary
releases, formulating appropriate terms and conditions and generally
undertaking anything incidental or conducive to the performance of any of its
functions.

Regrettably, the EMA has suggested reasons why parties may object to
releases being signed in respect of the ElAs. Respectfully, this may be

Ill

reasonably viewed as the proverbial “tail wagging the dog”. The EMA has a

31 Section 4 (a) — “the right of the individual to life, liberty, security of the person and enjoyment of

property and the right not to be deprived thereof except by due process of law;”

32 Section 13 of the Constitution provides that an act which expressly declares that it is inconsistent

with sections 4 and 5 of the Constitution requires a 3/5 majority to be passed. In this case, there is no

such express declaration but it may still be arguable that the inconsistency is valid. That, however, is

not the direct subject of these proceedings.

33 See where the majorities were set out at paragraph 35
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106.

statutory duty to comply with its statutory mandate and dictate compliance at
all levels rather than to suggest reasons why there may not be. If those reasons
arise, and are legitimately raised, then they can be dealt with appropriately.
However, it seems that the legislature intended the EMA to set the rules and
terms of reference along with the terms and conditions for CEC applications
which may very well be imposed as a non—negotiable in the pursuit of
environmental preservation and protection. Indeed, for example, Rule 5 (3) of
the CEC Rules empowers the EMA to finalize the terms of reference for EIAs as
it sees fit. Therefore, it is obvious that the intention is to focus on the
protection of the environment in the national interest. Consequently, the
protection of third-party rights may fall outside of its primary function in
circumstances such as the one before this court in the related stayed matter.
However, how the mandate itself is manifested and implemented is really a
decision for the EMA’s management. It must ensure, though, that its position
is protected in order to carry out its mandate. Suffice it to say that, with the
necessary intent, Parliament’s purpose may be achieved.

The application for a CEC is an application to do something which is potentially
unlawful. Under the “polluter pays principle” embodied in the preamble and
throughout the Act, it is the applicant under the CEC application who must bear
the burden and the costs of ensuring that the Act and its mandate in relation
to the environment is upheld. Therefore, part of the burden of obtaining
license to do so must include submission to the terms and conditions set by
the EMA. The imposition of a release, therefore, is not disproportionate to any
damage being potentially sought to be caused.

The court has seen submissions from the EMA and from an interested party to
suggest that this was a case of grave importance to the development of
Copyright law in our Republic. Respectfully, this court does not share that view.
Whereas the court does recognize the dearth of decisions in the field, this is
not a case to develop that area of the law. To this court’s mind, the law of
property in relation to copyright has been subjugated in this case by the
intention of Parliament to allow it to be overridden in the manner in which it
has to further the national scheme of environmental protection. That scheme
is particular to the provisions of the Act. It is therefore not indicative of the
general approach to copyright law within our jurisdiction. In fact, it is an
aberration that is statutorily sanctioned by implication rather than an express
exception through the Copyright Act.
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107. It can be argued, and has been by the EMA and Dr. Justin Koo®*, that no
exception can apply to the Act without express provision in that regard.
However, for the reasons given above, the court respectfully disagrees in light
of the fact that the court has found that Parliament was cognizant of its
existence in relation to the Copyright Act and still gave it the powers and
functions and mandate that they did. Obviously, by implication, in order for
the Act to operate, it must mean that the rights protected by the Copyright Act
are overridden and this is further fortified by the importance placed on
documents used to inform public authorities decisions, such as an EIA or
Environmental Impact Statement [EIS]

108. The court is fully aware of the canon of interpretation described as follows3®:
“123.11]

One of the linguistic canons of construction is that no inference is proper
if it goes against the express words the legislature has used. This is
sometimes expressed as expressum facit cessare tacitum (statement
ends implication).

Comment

Many statutory propositions are implied rather than being directly
expressed. The maxim expressum facit cessare tacituml1 embodies the
important principle that no inference is proper if it goes against the
express words the legislature has used. As Lord Dunedin said 'Express
enactment shuts the door to further implication.'2 As with other
linguistic canons of construction, this principle is simply a starting point
based on a linguistic assumption. Its chief application lies in the
expressio unius principle (as to which see Code ss 23.12 and 23.13).”

109. As a result, it is arguable that since the Copyright Act has made the right to
reproduce material exclusive to the owner as described in section 8 (1) set out
above, that would shut the door on any implication in relation to the Act.
However, the court is of the respectful view, as expressed in the excerpt, that
that canon is merely a starting position and may be rebutted when looked at
in the round. In this case, the sanctity of the Act and its preamble3® and

34 Lecturer in Law at the University of the West Indies with research expertise in intellectual property
law, focusing on copyright law with a PhD from King's College London on copyright law.

35 Bennion, Bailey and Norbury on Statutory Interpretation/Part 6 Analysis of the Legislative Text:
Linguistic Canons of Construction/Chapter 23 Textual Analysis: Other Canons of Construction/Implied
exclusion/Section 23.11: Statement ends implication — expressum facit cessare tacitum

36 See s. 11 of the Interpretation Act
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provisions, founded in international law as described above and adopted into
national law with a dedicated policy as described above and as quoted from
section 2.19 of the National Policy, commands transparency and unrestricted
access with a view towards public participation.

Conclusion

110.

111.

112.

113.

114.

Having regard to all that has gone before, the court will proceed to answer
each of the questions asked in the fixed date claim form.

Questions in relation to Copyright

In the absence of express authorization in the Environmental Management Act
to disregard or override copyright, whether the EMA can assume that
copyright is of little or no importance in its operations and at the Information
Centre?

111.1. Having regard to the provisions discussed above, the EMA can assume
that section 17 and the Rule 9 provisions allow the EMA to disregard or
override the provisions of the Copyright Act in relation to the
applications under the same only.

Whether, because they relate directly to the environment, environmental
impact assessment reports and studies are immune from copyright, and may
be photocopied liberally and without restriction, as posited by FFOS?

112.1. Applications under Rule 9 relating to extracts from the Register allow
for the said extracts of the Register, including EIAs, to be supplied upon
the payment of the prescribed fee.

Whether environmental impact assessments submitted to the EMA pursuant
to its statutory and regulatory obligations, including its policy, are subject to
third party copyright, whether or not claimed by that third party?

113.1. The court is unable to make any such blanket statement and will have
to deal with the same on a case-by-case basis having regard to the
discussion set out above.

If environmental impact assessments submitted to the EMA pursuant to its
statutory and regulatory obligations including its policy, are subject to third
party copyright, whether ownership or control of that copyright passes or
transfers to the EMA?
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115.

116.

117.

114.1. In relation to any EIA in which copyright in fact applies, ownership in
the same would still reside in the author as the Act does not provide
for a transmission of ownership of any such originally created content.

114.2. The EMA, though, is free to make appropriate terms, and/or conditions
or obtain the appropriate licensing as part of the process of the CEC
application.

If environmental impact assessments submitted to the EMA pursuant to its
statutory and regulatory obligations, including its policy, are subject to third
party copyright (regardless of whether ownership or control passes or
transfers to the EMA), whether the EMA is prohibited from permitting or
supplying members of the public, NGOs or other interested persons with
whole copies of environmental impact assessments, whether in hard copy or
digitally?

115.1. For the reasons given above, the EMA is not so prohibited.

Whether or not environmental impact assessments are subject to copyright at
all, and whether the EMA’s statutory powers and obligations, including its
policy, permit, allow or require the EMA:

(i) an unfettered discretion as to whether or not to make a whole
environmental impact assessment, whether in hard copy or digitally, available
to members of the public, NGOs, or other interested persons, and if not

(ii) What are the considerations that the EMA must consider before
making copies of an environmental impact assessment available to members
of the public, NGOs, or other interested person, whether in hard copy or
digitally?

116.1. EIAs may be subject to copyright in so far as the same comprise
originally created material under section 8 (1) of the Copyright Act;

116.2. The EMA is guided by the provisions of the Act in considering how to
provide copies of the same as mentioned and proscribed in sections 17
and Rule 9 of the CEC Rules.

Whether the EMA’s position on copyright, as indicated throughout this
construction claim, is correct in law and reasonable?

117.1. Respectfully, and for the reasons set out above, it is not.
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119.

120.

121.

122.

123.

124.

Questions in relation to the Librarian

Whether the Librarian’s powers and duties are inconsistent with the EMA’s
statutory obligations, as posited by FFOS?

118.1. Yes they may in so far as those powers and duties apply the duties
adopted by a library facility operating outside of the ambit of the Act.

Whether the Librarian’s powers and duties arising under Section 12 of the
Copyright Act are irrelevant and of no moment or consequence in the
performance of her functions and duties at the Information Centre?

119.1. Yes they are in light of the provisions mentioned above.
Whether the current policies and procedures at the Information Centre are

lawful, consistent with national and international best practice, and should be
upheld as such.

120.1. No they are not in so far as they do not apply the mandates prescribed
by section 17 and the Rule 9.

Whether the 10% limit on photocopying is unreasonable, irrational or

improper.

121.1. Yes, in light of the foregoing.

Whether the practice by some, in attempting to get around the 10% limit, of

having multiple parties make multiple visits in order to secure photocopies of

a complete document, is a depredation of library privilege and should be
disallowed as a violation of copyright?

122.1. In light of the foregoing, the 10 % limit is inapplicable.

Questions in relation to the changes in policy at the Information Centre

Whether the Information Centre’s current policy on photocopying is a
reasonable interpretation and application of Section 12 of the Copyright Act?

123.1. It may, but the Court has not had to consider that in the context of this
case and the Court’s findings in relation to the application of the Act.

Whether FFOS can prevent a change in policy at the Information Centre
(simultaneously injecting their own views on policy) on the basis of a purported
legitimate expectation?

124.1. Legitimate Expectation does not arise in relation to the interpretation
exercise that this Court is being called upon to determine.
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125.

126.

127.

128.

129.

130.

Whether the EMA’s attempt at adopting a nuanced and balanced approach
when treating with competing rights and interests as required under different
pieces of legislation (Environmental Management Act; Freedom of Information
Act; and Copyright Act) is reasonable, rational and lawful?

125.1. Itis not having regard to the above.

If the law on copyright prevents the EMA from allowing whole copies of an
environmental impact assessment to be made, is there an obligation on the
EMA to try and get around the obstacle, for example, by requiring CEC
applicants to sign a release permitting full copies to be made?

126.1. Yes there is having regard to the intention of Parliament as expressed
in the Act.

Mindful of the long-term effect on library privilege, whether there is any
validity or merit to the claim by FFOS that copyright does not apply at the
Information Centre and they have an unfettered right to take copies of
complete environmental impact assessment reports and studies?

127.1. Yes, the claim has merit.

Whether, in the face of changing circumstances or where it is inconsistent with
or repugnant to relevant laws, earlier policy - even where plainly wrong or
deficient — should be maintained or allowed to stand merely because it existed
previously?

128.1. Legitimate expectation cannot arise in respect of the exercise this Court
has been asked to conduct which is the interpretation of the Act in the
context of the Copyright Act.

Questions on the overarching issue

Whether the decision, reasons and policy of the EMA not to allow persons to
obtain or access complete copies of environmental impact assessments
(whether in hard copy or digitally) and to restrict copying to no more than 10%
is reasonable, rational and lawful?

129.1. Noitis not.

Whether the EMA can claim third party copyright as justification for not
providing whole copies of an environmental impact assessment in light of its
role, functions and obligations pursuant to statute and official policy?

130.1. No it cannot.
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131.

132.

Whether EMA’s obligation to make information available to the public
necessarily or automatically translates into a right by the public to copy
documents. In particular, is it lawful or reasonable to equate making
information available for viewing with having a right to copy?

131.1. In the circumstances set out above in relation to poor persons without
means or persons unable to travel back and forth due to disability,
personal circumstances, etc, that position is arguable as mentioned in
relation to section 17. However, having regard to the finding in relation
to Rule 9, the right to a copy is sanctioned.

Should being able to copy amount to, or be elevated to, the status of rights?

132.1. In the context of Rule 9, yes, subject to the limitations in the Act as to
what may or may not form part of the Register under Rule 3 (7) and (8).

/s/ D. Rampersad J.
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